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NEW DEVELOPMENTS AND PROPOSALS FOR CHANGE  
IN VIRGINIA EMINENT DOMAIN LAW 

 
 by James J. Knicely

*
  

 
The last year has seen significant developments in eminent domain law at the General Assembly 

of Virginia, and in the courts of the Commonwealth.  Recently adopted legislation and several court 
decisions, as well as a proposed amendment to Article I, Section 11 of the Constitution of Virginia (which 
if confirmed by the next General Assembly will be submitted to voters in 2012), will likely have a 
substantial impact on Virginia eminent domain law.  These recent developments are discussed below, 
focusing first on new legislation, then, on court decisions, and finally, on the proposed constitutional 
amendment. 

 
A. AMENDMENTS TO TITLE 25.1 EXPANDING PROPERTY OWNER RIGHTS  

 
The 2011 Virginia General Assembly approved several amendments to Title 25.1 that will 

provide property owners with additional disclosures, and more rights, in the eminent domain process with 
regard to certifications of “public use,” appraisal, and mandatory offering of surplus property to former 
owners.

1
    
 
Section 25.1-204 has been amended in two important respects.  First, in making a bona fide effort 

to purchase property, a condemnor will be required to deliver to the landowner a written statement that 
“includes a description of the public use that provides the basis for the condemnor‟s acquisition and. . . a 
certification that the acquisition has been reviewed by the condemnor for purposes of complying with 
[VIRGINIA CODE] § 1-219.1.”  Section 1-219.1 already prohibits the exercise of eminent domain power 
for certain specified public uses.  The failure to deliver such a statement and certification will likely be a 
jurisdictional bar to an eminent domain action and the absence of allegations in the petition for 
condemnation that such requirements have been met will likely be demurrable.  Second, additional 
amendments to §§ 25.1-204 and 25.1-417 require that if an appraisal is required for an acquisition, the 
condemnor must deliver “complete” copies of all appraisals “that the state agency obtained prior to 
making an offer to acquire or initiating negotiations for the real property.”  Under existing law, only the 
approved appraisal need be delivered to the landowner. The amendment also provides that all appraisals 
obtained prior to making an offer or initiating negotiations with the property owner must be delivered to 
the owner prior to making that offer.  

 
The amendments to Title 25.1 also include the addition of definitions to § 25.1-100 for the terms 

“Appraisal” and “State Agency.”  These definitions are not new to Title 25.1 in that both were formerly 
located in § 25.1-400 (Relocation Assistance and Real Property Acquisition Policies), but will now be 
made applicable to all of Title 25.1   The origins of these definitions is the Uniform Relocation Assistance 
and Real Property Acquisition Policies Act of 1970, as amended, 42 U.S.C. § 4601 et seq. (the “Federal 
Relocation Act”). 

“Appraisal” will now be defined title-wide as “a written statement independently and impartially 
prepared by a qualified appraiser setting forth an opinion of defined value of an adequately described 
property as of a specific date, supported by the presentation and analysis of relevant market information.”  
This definition is taken verbatim from 42 U.S.C. § 4601(13), and the implementing regulations (49 C.F.R. 
§ 24.2), and was initially incorporated into Virginia law with the 2003 amendments to Chapter 4 of Title 

                                                 
*
 James J. Knicely practices with Knicely & Associates, P.C. in Williamsburg, Virginia. The 

author is one of many eminent domain counsel appointed by the Attorney General of Virginia to represent 
the Virginia Department of Transportation in eminent domain cases.  Any views expressed in this article 
are solely those of the author. 

1
 2011 Va. Acts chs. 117, 335. 
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25.1.  Its scope and meaning appear never to have been interpreted in any published Virginia court 
opinion, but federal court decisions interpreting the federal act may be of assistance in illuminating its 
application.  The definition will presumably be interpreted in conjunction with other VA. CODE provisions 
relating to appraisals, including CODE §§ 33.1-89 and 36-27(B), which require, in highway and 
redevelopment condemnation cases, that an appraisal used “as the basis for an offer shall be prepared by a 
real estate appraiser licensed in accordance with Chapter 20.1 (§ 54.1-2009 et seq.) of Title 54.1.”  The 
latter section requires licensed appraisers to pass a qualifying examination that meets “the minimum 
criteria for certification issued by the Appraiser Qualification Board of the Appraisal Foundation” as set 
forth in 12 U.S.C. § 3345(a).  The Real Property Appraiser Criteria of the Appraiser Qualification Board 
requires that all appraisers perform and practice in compliance with the Uniform Standards of 
Professional Appraisal Practice (USPAP).

2
  The Federal Relocation Act regulations likewise contain 

conflict of interest criteria for appraisers, and rely heavily on USPAP standards, in regulating the 
appraisal process.

3
 Thus, federal law, and USPAP standards, may prove relevant in determining the 

meaning of the statutory definition of “Appraisal” in certain cases, particularly with regard to the meaning 
of whether an appraiser is qualified, whether the appraisal is independently and impartially prepared, 
whether the value and property are adequately defined, and whether the opinion is adequately supported. 

 
The term “State Agency” will now also be applied to all of Title 25.1.  As defined, it includes not 

only agencies of the Commonwealth of Virginia, but all public authorities, municipal corporations, local 
government units or political subdivisions or any department, agency or instrumentality thereof.  The § 
25.1-100 definition is similar in scope to the definition of “State Agency” in the Federal Relocation Act.  
It includes any “person” with authority to acquire property by eminent domain, or any two or more of the 
named entities “that carry out projects that cause persons to be displaced.”  The term “person” is 
separately defined to mean all types of corporate entities, cooperatives, associations, partnerships, 
fiduciaries, syndicates, as well as individuals and all types of governmental entities.  The effect is to make 
“State Agency” the all encompassing term for all entities exercising eminent domain power under Title 
25.1 or otherwise “carry[ing] out projects that cause persons to be displaced.”   

 
The General Assembly also amended § 25.1-108, relating to selling surplus eminent domain 

property to former owners.  When property acquired by eminent domain (a) has not been let to contract, 
or construction has not commenced within 20 years “from the date that the fee simple interest in the 
property vested in the condemnor” and is not being used for public uses, or (b) is no longer used or 
needed for the public use for which it was acquired or for any other public use, the property is required to 
be declared “surplus” and offered for sale to the former owner “or his heirs or other successors or 
assigns.”  Likewise, former owners (or their heirs, successors or assigns) may make written demand for a 
condemnor to declare property to be “surplus” based on the foregoing criteria.  The amendment provides 
for a process of notice to former owners (or their heirs, successors or assigns) which includes publication 
of notice in a newspaper of general circulation in the locality where the property is located.  If a former 
owner does not accept the offer within six months, he or she (or their heirs, successors or assigns) shall 
have no further rights to acquire the “surplus” property.  The amendment makes § 25.1-108 applicable 
only to a “fee simple interest in real property” acquired by eminent domain, and continues the present 
exclusion of the Commonwealth Transportation Commissioner from its requirements.  Likewise, it is 
inapplicable to property acquired by localities for transportations projects (subjecting such projects to the 
requirements of VA. CODE § 33.1-90, mutatis mutandis), and is also inapplicable to property “acquired by 
the owner of a railroad for actual operating purpose if the property is unsuitable for independent 
development.” 

 

                                                 
2
 The Real Property Appraiser Qualification Criteria of the Board may be downloaded from 

https://appraisalfoundation.sharefile.com/d-s2b60dd476ef415b8 (last viewed Mar. 23, 2011). 
3
 See, e.g., 49 CFR § 24.102(n) (relating to conflicts of interests for appraisers); id. § 103 (criteria 

for appraisals, which mirror USPAP standards). 
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Finally, an amendment to § 25.1-417 expands the power of agencies to make acquisitions without 
an appraisal in certain circumstances, but gives property owners the reciprocal right to demand an 
appraisal in those circumstances.  Specifically, a condemnor may make an offer to acquire property 
without an appraisal if the official responsible for the acquisition determines that the value of the property 
is less than $25,000.00 based on assessment records or other objective evidence.  The former statutory 
limit was $10,000.00.  The increase to $25,000.00 brings state law into line with Federal Relocation Act 
law which permits acquisitions up to $25,000.00 without an appraisal.

4
  However, the amendment also 

provides that if the value is of the property is determined to be between $10,000.00 and $25,000.00, the 
governmental agency must disclose in writing to the landowner that the offer is based only on assessment 
records or other objective evidence, and not an appraisal, and must further inform the landowner that 
he/she is entitled to “request that an appraisal be prepared and used as the basis for establishing just 
compensation. . . .”  The latter requirement also appears in the Federal Relocation Act regulations.

5
 The 

impact of the legislation is thus two-fold: (1) to save government from paying the cost of an appraisal 
where property has an estimated value of less than $25,000.00, but (2) to make landowners aware that 
acquisitions between $10,000.00 and $25,000.00 are not based on appraisals and that they may request an 
appraisal when the value is within those limits.    

 
B. RECENT COURT DECISIONS 

 
Eminent domain case decisions in the last year highlight the necessity for counsel to exercise 

great care in preserving the procedural rights of clients, without which claims will be lost.  On the other 
hand, the courts have shown hospitality in protecting the procedural rights of private property owners 
when rights are properly asserted and preserved. 

 
 1. Trial Court’s Exclusion of Appraiser Testimony Regarding “Comparable Sale” Infected by 

Compulsion or Compromise Sustained 
 
In a 5-1 decision in Dean v. Board of Supervisors of Prince William County, Record No. 100048 

(Va. Apr. 21, 2011), the Supreme Court of Virginia sustained a trial court‟s exclusion of landowner 
appraiser testimony regarding a “comparable sale” sold to a condemnor under circumstances deemed to 
be influenced by compulsion or compromise. The issue arose from the basic determination of just 
compensation to be paid to the landowner based on the market value of the land at the time of the taking. 
Market value has long been defined by the Supreme Court “as the price which one, under no compulsion, 
is willing to take for property which he has for sale, and which another, under no compulsion, being 
desirous and able to buy, is willing to pay.”

6
  The Deans‟ appraiser had sought to rely on three 

comparable sales establishing a $900,000.00 value for the property subject to take, whereas the County‟s 
appraiser presented comparables establishing a $475,000.00 value. The County sought to exclude the 
Deans‟ use of a purportedly comparable sale of property that the County had previously acquired for a 
highway project.  In that acquisition, the County had offered one Aman $860,000.00 based on an 
independent appraisal, with the landowner countering at $1.4 million, and the County eventually 
acquiring the property for $1.175 million.  The County objected to use of this sale in the Dean case, 
alleging that the County “was influenced by a degree of compulsion or compromise in purchasing the 
Aman property due to its need to complete a planned road project.”

7
  The Deans countered that the sale 

was “voluntary.” After considering proferred testimony from Aman and testimony from County officials, 
the trial court excluded any reference to the Aman comparable sale. The jury returned with a verdict of 
$488,750.00.   

                                                 
4
 See 49 C.F.R. § 102(c)(2)(ii)(C). 

5
 Id. 

6
 State Highway Commissioner v. Crockett, 203 Va. 796, 798 (1962); see also Talbot v. Norfolk, 

158 Va. 387, 391 (1932). 
7
 Dean, slip op. at 2. 
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On appeal, the Supreme Court ruled that the trial judge did not abuse his discretion in excluding 

the testimony.  The majority relied on two longstanding precedents holding that (1) amounts paid by 
condemnors for similar land are usually not admissible as an indication of fair market value unless “„the 
offering party produces evidence sufficient to establish that the sale was voluntary and free from 
compulsion and not by way of compromise,‟”

8
 and (2) acquisitions under threat of condemnation are 

usually not deemed to be “comparable sales” because “„[n]either the purchaser nor the seller is then acting 
as a free agent [and] the price paid is usually influenced to a degree by compromise or compulsion 
because of the pending litigation.‟”

9
  The majority affirmed that the Deans failed to meet the evidentiary 

burden showing that the Aman sale was voluntary and free from compulsion or compromise.  In an 
opinion by Justice Lemons, the Court noted that although Aman would testify that the sale was voluntary, 
the Deans did not “demonstrate that the same was true from the perspective of the County, the 
purchaser.”

10
  The majority was persuaded by testimony that the County was compelled to acquire the 

property for the road project, that it had engaged in a series of offers and counteroffers, that it had 
compromised to avoid “any risk or time and expense of going to court,” and that it would have filed a 
certificate of take based on its original independent appraisal.   

 
In an unusually impassioned dissent, Justice Mims considered the County‟s assertion of 

compulsion and ostensible risk to be “unpersuasive.” He would have credited Aman‟s proffer that he “did 
not feel he was under any compulsion” and “thinks he got a fantastic deal.”

11
 The Justice concluded: 

“[p]erhaps compulsion, like beauty, is in the eye of the beholder.  I shed no tears for any government that 
complains of compulsion while simultaneously wielding the big stick of condemnation.”

12
 The dissent 

offered no alternative standard, but implicitly suggested that in evaluating “condemnor comparables,” 
claims of compulsion from the condemnor side of the bargain should be viewed with great skepticism. 
The dissent did not address whether the series of offers and counteroffers in the Aman transaction would 
qualify it as a “compromise” sale. In sum, the case does not change Virginia law, but affirms principles 
from prior decisions indicating that there must be sufficient evidence on both sides of a bargain showing 
the absence of compulsion and compromise for a sale to demonstrate a “free and open estimate of its 
value,” particularly in the context of sales made to condemnors.  

 
2. Public Nuisance Trumps Procedurally Defective Inverse Condemnation Claim   
 
In Lee v. City of Norfolk, 2011 Lexis 55 (Va. Mar. 4, 2011), the Supreme Court of Virginia held 

that a property owner‟s failure to appeal a City of Norfolk decision to demolish his duplex as a public 
nuisance emasculated his constitutional right to just compensation asserted in an inverse condemnation 
action.  The case presented a complex web of highly specific factual allegations regarding the City‟s 
flawed notice of its intent to demolish the property, but which the landowner failed to appeal, and 
concerning which he later made multiple claims of denial of due process and equal protection of the law, 
inverse condemnation and common law property damage.  In essence, the Supreme Court found that, 
notwithstanding alleged procedural irregularities in the City‟s notice to demolish the property as a public 

                                                 
8
 Id., slip op. at 5, quoting State Highway Commissioner v. Crockett, 203 Va. at 798. 

9
 Dean, slip op. at 5-6, quoting May v. Dewey, 201 Va. 621, 634 (1960); see also Collins v. 

Pulaski, 201 Va. 164, 171 (1959) (“It is generally the rule that the sum paid by the condemnor for similar 
land is not admissible because it is usually not a fair indication of market value”); Seaboard A. L. Ry. V. 
Chamblin, 108 Va. 42, 47 (1908) (“[W]hat the condemning authority has paid for similar property is held 
not to be admissible, because the price paid has not been agreed upon by free and open estimate of its 
value, but has in more or less degree been influenced and constrained by compromise or compulsion”).  

10
 Dean, slip op. at 6. 

11
 Id., slip op. at 7. 

12
 Id., slip op. at 8-9. 
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nuisance,
13

 Lee‟s failure to appeal the City‟s nuisance determination constituted “acquiesce[ence] in that 
determination as a „thing decided‟” for purposes of the law of the case.

14
  As a result, the property owner 

had no right to just compensation based on his inverse condemnation claim because “the law is well 
settled that the abatement of a nuisance by a public body is not a compensable taking.”

15
 The court also 

sustained the lower court‟s demurrer of the property owner‟s due process and equal protection claims 
under 42 U.S.C. § 1983 on grounds that, even though the City‟s notice was defective, the property owner 
had received sufficient notice of the City‟s intent to demolish the building on the property and an 
opportunity to appeal the decision.

16
  The Court excused the City‟s defective compliance with the notice 

requirements of VIRGINIA CODE §§ 15.2-209 and 15.2-906, and related provisions of the Uniform 
Statewide Building Code, finding that:  

 
Lee conflates unrelated regulatory deficiencies with the alleged constitutional violation of 
his right to be notified of the City‟s decision and to present his objection.  It is possible 
for a state agency to fail to adhere strictly to its regulations without violating the 
constitutional right to due process. 

 
Id. at *16-17.  The Court also pointed out that the property owner did not allege or argue that the City‟s 
failure to follow proper procedures induced “„reasonable and detrimental reliance [that] may, if 
sufficiently unfair and prejudicial, constitute procedural due process violations.‟”

17
  The decision is thus 

charitable in sustaining governmental action that fails to follow explicitly stated statutory requirements, 
holding such action to be voidable only in certain limited instances, and otherwise valid unless challenged 
and held invalid through timely appeal. 

 
Finally, with regard to the common law claim for injury to property, the Court ruled that the City 

of Norfolk enjoyed sovereign immunity for its actions because it was performing a governmental function 
for the common good of all without any element of special corporate benefit or pecuniary profit.  The 
demolition of the property was thus an exercise of the City‟s police power to remove a public nuisance for 
which it was consequently immune from suit. 

 
3. Inverse Condemnation, and Injunctive, Relief Upheld Against A Governmentally Generated 

Nuisance and Trespass 
 
In Waltman v. King William County School Board, 2010 Va. Cir. LEXIS 129 (City of Norfolk 

Cir. Ct., Nov. 22, 2010), the court found that a school board was not immune from an inverse 
condemnation suit for damages, or from injunctive relief, for a continuing nuisance caused by storm water 
drainage from a school-board owned retention pond.  The court found that the discharge of water from the 

                                                 
13

 The Court noted that the landowner had claimed that the City‟s notice of intent to demolish the 
property “cited a provision of law that did not exist and omitted required elements of proper notice; the 
letter or a similar notice was not sent to the lienholder on the property and the City did not publish notice 
in a newspaper of general circulation once a week for two consecutive weeks, both as required by Code § 
15.2-906; and the letter did not contain a statement requiring the person receiving it to accept or reject the 
terms of the notice as is required by § 118.3 of the Virginia Construction Code.”  Lee, 2011 LEXIS 55, at 
*8. 

14
 Id. at *23 (citing Lily v. Caroline County, 259 Va. 291, 296 (2000)).   

15
 Id. at *23. 

16
 The Supreme Court rejected the lower court‟s grant of a demurrer to the due process claim on 

grounds that the availability of an inverse condemnation remedy per se provided “due process.”   The 
Court stated: “We do not address whether, as a general principle, upon a taking for public use the 
availability of a post-deprivation inverse condemnation action by statute affords an aggrieved landowner 
due process of law.” Id. at *15.   

17
 Id. at *20, quoting Jones v. Board of Governors, 704 F.2d 713, 717 (4th Cir. 1983). 
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pond onto adjacent property had caused substantial damage and amounted to a taking for which just 
compensation would be due.  The court found that the school board‟s sovereign immunity was limited to 
tort claims and that because the damage in question constituted a “continuing nuisance and trespass,” the 
imposition on the adjacent property sounds in implied contract for which the landowner must be paid as if 
the land had been taken by the power of eminent domain.  The court also sustained a claim for injunctive 
relief because the legal remedy of just compensation was inadequate, otherwise forcing the  property 
owner “to repeatedly file . . . separate lawsuits incurring substantial legal fees each time the School Board 
caused additional damage to the property by continuing invasions of water.”

18
 The court rejected the 

suggestion that “the sovereign is immune from suits in equity to restrain the government from acting or 
compelling it to act,” finding that the customary “need for order and uniformity in the administration of 
affairs of government” that would justify immunity was missing.

19
 The court thus ordered an expeditious 

trial on the issue of just compensation and issued  
 
a mandatory injunction requiring the School Board to make reasonable investigation of 
an alternative discharge to the perennial stream which is located on School Board 
property . . . or such other alternative as will accomplish the result of terminating all 
storm water discharge from the retention pond to the Waltman property, and that such 
alternate discharge be implemented and established as expeditiously as possible after 
approval by the Court.

20
 

 
4. Recovery of Expert Fees Barred by Finality of Judgment 
 
Commonwealth Transportation Commissioner v. Mohamed, 80 Va. Cir. 294, 2010 Va. Cir. 

LEXIS 48 (Fairfax County Cir. Ct., Apr. 22, 2010) is a decision in a condemnation case highlighting the 
importance of language in preserving claims.  Here, the property owner‟s counsel sought reimbursement 
of expert costs under VIRGINIA CODE § 25.1-245

21
 after endorsing an order that stated that “this case is 

final,” but also expressly reserved the respondent‟s “right to pursue his claim for reasonable expert costs 
under Section 25.1-245 of the Code of Virginia.”  The respondent filed a subsequent motion seeking such 
costs more than 21 days after entry of the order and the petitioner objected, asserting that the court had no 
jurisdiction to decide the motion because the previous order was “final,” and also because the respondent 
was judicially estopped from taking a contrary position in a subsequent proceeding.  The Circuit Court 
found that principles of judicial estoppel did not apply because “„[a] person who has taken an erroneous 
position on a question of law is ordinarily not stopped from later taking the correct position, provided his 
adversary has suffered no harm or prejudice by reason of the change,”‟

22
  However, the court sustained 

the petitioner‟s objection that the final order was ambiguous and did not adequately indicate that the court 
had “retained jurisdiction” to address matters still pending.  The court opined: 

 
[T]his Order‟s language was far from clear in declaring that the court intended to retain 
jurisdiction. Instead, the Order simply states that Mohamed “reserves the right to pursue 
his claim for reasonable expert costs . . .” The Order did not say that the court reserved 
the right to hear Mohamed‟s claim for expert costs. The reservation of the issue was 
made by Mohamed, not the court. This provision in the Order could reasonably be 

                                                 
18

 Id. at *4. 
19

 Id. at *6. 
20

 Id. at *7-8. 
21

 Section 25.1-245 provides generally, but subject to certain exceptions, that if the award is 30% 
or more greater than the petitioner‟s final written offer, the “court may order the petitioner to pay to the 
owner those (i) reasonable costs, other than attorney fees, and (ii) reasonable fees and travel costs, 
including reasonable appraisal and engineering fees, for no more than three experts testifying at trial, that 
the owner incurs.” 

22
 Id. at 297 (citing Lofton Ridge, LLC v. Norfolk Southern Ry. Co., 268 Va. 377, 382 (2004)).   
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interpreted as allowing Mohamed to pursue his expert costs claim in a separate action 
without being subject to collateral estoppel issues. In fact, Mohamed understood this as a 
possible option. Mohamed also understood that the entry of this Order, as a final order, 
would possibly jeopardize his ability to come back and argue the issue of expert costs.  
The parties both crossed out “continued” and wrote, in capital letters and initialed by both 
parties, “FINAL.” Both parties, and the court, understood this to be a final order from 
which either party would be able to appeal immediately.

23
 

 
The Court also relied on the transcript of the earlier proceeding in which it noted that  
 
Mohamed‟s counsel stated, “So based on that, Your Honor, I am going to ask that the 
Court enter a final order today, and I will take my chances with the costs. That ought to 
make [CTC‟s counsel] feel real comfortable, because I guess he will then raise and say 
we have a final order entered, and, therefore—but I will take my chances. I would like 
Your Honor to enter a final order today.”

24
   

 
The point of law in this case has since been definitively affirmed by the Supreme Court of Virginia in 
Johnson v. Woodard, 2011 Va. LEXIS 48 (Mar. 4, 2011), where the Court held that when the language of 
an order clearly indicates that the court “retains jurisdiction” to decide issues of attorneys fees and 
sanctions, the order will not be deemed to be final for purposes of Rule 1:1. In its discussion of a similar 
decision involving the finality of a non-suit order,

25
 the Johnson Court made clear that issues outstanding 

at the time of entry of a “final” order must be resolved within 21 days of its entry, or the court loses 
jurisdiction of the case under Rule 1:1. 

 
5. Landowner Settlement and Dismissal “As of Right” Under VIRGINIA CODE § 25.1-248 Is 

Limited by Tenant’s Right to Be Heard on Valuation Claim 
 
In City of Roanoke Redevelopment & Housing Authority v. Stegall, 2010 Va. Cir. LEXIS 112 

(City of Roanoke, Oct. 12, 2010), the petitioner RRHA sought to dismiss a condemnation proceeding “as 
a matter of right” under VIRGINIA CODE § 25.1-248

26
 after reaching agreement with the landowner as to 

the just compensation due for the subject property.  The holder of a long-term billboard lease on the 
property, the Lamar Company, LLC, objected to the proposed dismissal, alleging that under the terms of 
its lease, Lamar was entitled to any condemnation award for the taking of its property and that Lamar was 
entitled to be heard to advance its interests in the condemnation case which involved loss to its property.  
The settlement with the landowner provided that the landowner would convey the property under threat of 
condemnation to RRHA in exchange for a $2,900,000 payment, with RRHA agreeing to assume the 
Lamar billboard lease.  Lamar‟s objection to the dismissal alleged that “had the property remained 
privately owned, the lease would have been renewed indefinitely,” but with RRHA assuming the lease, 

                                                 
23

 Id. at 297-98. 
24

 Id. at 298 n. 3 (citing Transcript at 22, 1.1-9). 
25

 Williamsburg Peking Corp. v. Kong, 270 Va. 350 (2005). 
26

 Section 25.1-248 provides:  

If a hearing has not begun in the trial of the issue of just compensation for the taking or 
damaging of property and the petitioner has not already acquired the title or a lesser 
interest or estate in, or taken possession of, such property, the petitioner may upon 
motion obtain, as a matter of right, an order dismissing the proceeding as to such 
property. Such order shall also provide, except as may be provided otherwise in a 
settlement by agreement of the parties, that the petitioner shall pay such owner or owners 
their reasonable expenses that have been actually incurred by them in preparing for the 
trial on the issue of just compensation, in such amounts as the court deems just and 
reasonable. 
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“Lamar‟s expectation for further renewals is diminished and damaged.”
27

  The court refused to dismiss 
the case because it found that dismissal would negate Lamar‟s right to be heard on the issue of value, a 
right granted to long-term tenants under VIRGINIA CODE § 25.1-234.  The court found that § 25.1-248 was 
“tailored to, and suitable for, unilateral dismissal of the condemnation procedure where petitioner is 
foregoing its action to condemn.”

28
 The court also found that because the RRHA had acquired a “lesser 

interest” in the property—i.e., a contracturally enforcible right to acquire the property from the 
landowner—§ 25.1-248 did not apply because by its terms, it does not apply where the petitioner has 
“already acquired the title or a lesser interest or estate in, or taken possession of, such property. . . .”

29
  

 
6. Town’s Condemnation of Railway Depot for Historical Preservation Purposes Barred by 

Applicable Statutes 
 
In Town of Rural Retreat v. Huckleberry Farms, LLC, 2010 Va. Cir. LEXIS 40 (Wythe County, 

Mar. 15, 2010), the Town of Rural Retreat filed a petition in condemnation to acquire a train depot 
located within its town limits and on real property owned by Norfolk Southern Railway Company.  The 
demurrer to the petition in condemnation filed by the owner of the structure was sustained, with the court 
finding that two controlling statutes, VIRGINIA CODE §§ 15.2-944 and 15.2-1901.1, prohibited the 
condemnation.  The former statute excepted condemnation as a means for localities to acquire “sites, 
landmarks, structures and records of historical interest and value to the Commonwealth. . . .”  In addition, 
the court determined that VIRGINIA CODE § 15.2-1901.1 permits condemnation only of “real property and 
buildings and structures attached to the real property, and not to personal property, which can be removed 
and placed in different locations.”  Since the depot is “personal property able to be moved by its owner to 
another location at any time,” the court ruled that it could not be condemned under §15.2-1901.1.

30
 

 
C. PROPOSED AMENDMENT TO ARTICLE I, SECTION 11 OF THE VIRGINIA CONSTITUTION  

 
The 2011 General Assembly, by majority vote of both houses, has proposed an amendment to 

Article I, Section 11 that would further restrict the eminent domain powers of state and local 
governments, and expand the rights of recovery for property owners.

31
  To qualify for submission to the 

electorate, the measure must first be submitted again to the 2012 General Assembly after the next general 
election, which is scheduled for November 2011. The proposed changes reflect continuing reforms 
spurred by reaction to the U. S. Supreme Court decision in Kelo v. City of New London, 545 U.S. 469 
(2005), which upheld the promotion of economic development as a “public use” within the meaning of 
the Fifth Amendment of the United States Constitution.

32
  The Virginia General Assembly passed several 

amendments to the CODE OF VIRGINIA in 2007 that restricted the definition of public use.  Other proposed 
statutory amendments have been sought in subsequent years to expand rights relating to just 

                                                 
27

 Id. at *2-3. 
28

 Id. at *7 (emphasis added). 
29

 Id. at *6, quoting Trout v. Commonwealth Transportation Commissioner, 241 Va. 69, 74 
(1991) (emphasis added). 

30
 2010 Va. Cir. LEXIS 40, at *6. 

31
 House Joint Resolution 693, agreed, House of Delegates, Feb. 23, 2011; agreed Senate, Feb. 

22, 2011; assigned Chapter 757, 2011 Acts of Assembly, effective July 1, 2011.  See Virginia Legislative 
Information Service, http://lis.virginia.gov/cgi-bin/legp604.exe?111+sum+HJ693 (last viewed Apr. 
1, 2011). 

32
 The Fifth Amendment of the United States Constitution establishes the right to just 

compensation using the following twelve brief words: “nor shall private property be taken for public use, 
without just compensation.”  The Amendment was not applied as against the states, however, until 1897 
when the Supreme Court decided that the Fifth Amendment applied to the states under the Fourteenth 
Amendment. Chicago, B. & Q. R. R. v. Chicago, 166 U.S. 226 (1897).   

http://lis.virginia.gov/cgi-bin/legp604.exe?111+sum+HJ693
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compensation, including making loss of access an express factor to be considered in just compensation 
determinations. 

 
The proposed 2011 amendment will apply to all entities, public and private, that are authorized to 

exercise eminent domain power and reads as follows:  
 
That the General Assembly shall pass no law whereby private property, the right to which 
is fundamental, shall be damaged or taken except for public use. No private property shall 
be damaged or taken for public use without just compensation to the owner thereof.  No 
more private property may be taken than necessary to achieve the stated public use.  Just 
compensation shall be no less than the value of the property taken, lost profits and lost 
access, and damages to the residue caused by the taking. The terms “lost profits” and 
“lost access” are to be defined by the General Assembly.  A public service company, 
public service corporation, or railroad exercises the power of eminent domain for public 
use when such exercise is for the authorized provision of utility, common carrier, or 
railroad services. In all other cases, a taking or damaging of private property is not for 
public use if the primary use is for private gain, private benefit, private enterprise, 
increasing jobs, increasing tax revenue, or economic development, except for the 
elimination of a public nuisance existing on the property. The condemnor bears the 
burden of proving that the use is public, without a presumption that it is.  
 
Unlike the current Article 1, Section 11,

33
 the text of the 2011 Amendment starts with a 

declaration that the right to private property is “fundamental.”  The declaration is currently contained in 
the 2007 legislation (VIRGINIA CODE §1-291.1

34
) and reflects similar expressions of the importance of 

property rights already contained in Article I, Section 1 of the VIRGINIA CONSTITUTION.
35

   
 
The balance of the amendment essentially constitutionalizes existing statutory provisions, and 

makes and enshrines other changes of eminent domain law, in Article I, Section 11.  First, the amendment 
requires government to limit acquisition by eminent domain to “no more private property. . . than 
necessary to achieve the stated public use.”  This provision is now contained in VIRGINIA CODE § 1-
219.1.  Its elevation to the constitution could conceivably result in judicial review of questions of what 
constitutes “public necessity.” The Virginia Supreme Court has previously held that “ordinarily the 
determination of the necessity, propriety, or expediency of resorting to the exercise of the powers of 

                                                 
33

 Article I, Section 11, in only thirty-four words, now prohibits the General Assembly from 
passing any law “whereby private property shall be taken or damaged for public uses, without just 
compensation, the term „public uses‟ to be defined by the General Assembly.”  Art. I, Section 11, 
CONSTITUTION of 1970, as amended.  The VIRGINIA CONSTITUTION of 1830 contained the initial 
provisions protecting private property rights for Virginia citizens. These protections have continued 
through several revisions to the VIRGINIA CONSTITUTION of 1971. A. E. DICK HOWARD, I 
COMMENTARIES ON THE CONSTITUTION OF VIRGINIA 210 (1974). 

34 The 2007 General Assembly declared in 2007 that the “right to private property” is a 
“fundamental right.”  VIRGINIA CODE § 1-219.1. 

35 For example, the preamble to Article I of the VIRGINIA CONSTITUTION recites that there are 
certain basic principles that are part of the “the basis and foundation of government,” which include in 
Article I, Section 1, the declaration:  

That all men are by nature equally free and independent and have certain inherent rights, 
of which, when they enter into a state of society, they cannot, by any compact, deprive or 
divest their posterity; namely, the enjoyment of life and liberty, with the means of 
acquiring and possessing property, and pursuing and obtaining happiness and safety 
(emphasis added). 
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eminent domain is a legislative and not a judicial function.”
36

 However, the Court has also noted that 
when a specific CODE provision prohibits the exercise of eminent domain, unless “the necessity therefor 
shall be shown to exist to the satisfaction of the court having jurisdiction of the case,” the issue is deemed 
to be “a judicial rather than a legislative question.”

37
  By transforming the current statutory “no-more-

than-necessary” provision into an express constitutional right, the question of “public necessity” may pose 
a potential jurisdictional bar requiring a judicial determination of public necessity, and most certainly, 
additional pleading by the condemnor for the action to survive demurrer. 

 
The amendment‟s additional mandate that “[j]ust compensation shall be no less than the value of 

the property taken, lost profits and lost access, and damages to the residue caused by the taking” expands 
the rights of recovery for private property owners. Current court interpretations hold that lost profits and 
lost access are generally non-compensable. Lost profits have traditionally been excluded because they 
have been identified as “too speculative and uncertain to be considered in determining value unless 
attributable to the intrinsic nature of the property.”

38
  Likewise, loss of access to a property, at least when 

it applies to changes in access (as opposed to complete denial of access), has long been considered an 
exercise of the state‟s police power and non-compensable.

39
  The amendment makes clear that “lost 

profits” and “lost access” will be defined by the General Assembly.  It is thus uncertain just how 
extensive these changes will be.  The amendment unmistakeably commands compensation for the 
elements of lost profits and lost access, at least if they exist.  Under existing law, just compensation is 
generally defined as the value of the property to be taken and the damages, if any, that may accrue to the 
residue beyond any enhancement in value caused by the project. See VIRGINIA CODE § 25.1-230. The 
plain wording of the amendment appears to mandate that just compensation to a private property owner 

                                                 
36

 Hamer v. School Board of Chesapeake, 240 Va. 66 (1990); Stewart v. Highway Commissioner, 
212 Va. 689 (1972); Stanpark Realty Corp. v. Norfolk, 199 Va. 716 (1958). 

37
 See Hamer v. School Board of Chesapeake, 240 Va. at 70; Stanpark Realty Corp. v. Norfolk, 

199 Va. at 721; see also Hoffman Family, LLC v. City of Alexandria, 272 Va. 274, 285 (2006).  In the 
Hoffman case, the Supreme Court of Virginia recognized that  

[t]hese two components of a locality‟s condemnation resolution, namely, the 
specification of a public use and the statement of necessity for the proposed use, have 
been the subject of numerous decisions of this Court. We consistently have emphasized 
the different character of these two components. Over 85 years ago, in City of Richmond 
v. Carneal, 129 Va. 388, 393-94 (1921), we explained that “the question of the necessity, 
propriety or expediency of resorting to the exercise of the power of eminent domain is a 
legislative function, in the absence of a constitutional inhibition.” We also stated that 
“what constitutes a public use is a judicial question to be decided by the courts.” 

Id. (emphasis added; citations omitted).  
38

 Ryan v. Davis, 201 Va. 79 (1959); see also City of Virginia Beach v. Oakes, 263 Va. 510, 517 
(2002); Highway Commissioner v. Donelson, 221 Va. 822 (1981); May v. Dewey, 201 Va. 621 (1960); 
Richmond R. Co. v. Chamblin, 100 Va. 401 (1902). 

39
 Highway Commissioner v. Lanier Farms, 233 Va. 506 (1987) (“A mere partial reduction or 

limitation of an abutting landowner=s rights of direct access, imposed by governmental authority in the 
interest of traffic control and public safety, constitute a valid exercise of the police power and is not 
compensable in condemnation proceedings.@); State Highway Comm’r v. Easley, 215 Va. 197, 203 (1974) 
(“The owner of property abutting a public road has no right to compensation when the state, in the 
exercise of its police powers, reasonably regulates the flow of traffic on the highway.”); Wood v. City of 
Richmond, 148 Va. 400, 407 (1927) (“An abutter has an easement in the public road which amounts to a 
property right . . . the exercise of this right is subordinate to the right of the municipality . . . to control the 
use of the streets as to promote the safety, comfort, health and general welfare of the public.@). 
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must be no less than the sum of the value of “the property taken,” if any, the “lost profits,” if any, the “lost 
access”, if any, and damages to the residue of the property, if any.

 40
   

 
The remaining provisions constitutionalize, in part, the existing provisions of VIRGINIA CODE § 

1-291.1(D), which declare that “public uses” do not include governmental attempts to exercise the 
eminent domain power in circumstances where “the primary use is for private gain, private benefit, 
private enterprise, increasing jobs, increasing tax revenue, or economic development, except for the 
elimination of a public nuisance existing on the property.” By elevating these proscriptions to 
constitutional status, the potentially transitory legislative declaration of public use is made more 
permanent.  Moreover, subsequent project-specific legislative declarations of public use, considered 
presumptively correct under former law,

41
 will under the amendment be subject to potentially more 

stringent judicial scrutiny. The amendment also adds a broad exemption from the “public use” 
requirement for public utility companies so long as the power of eminent domain is exercised in 
connection with the “authorized provision” of “utility, common carrier, or railroad services.”  

 
Finally, the amendment states that “[t]he condemnor bears the burden of proving that the use is 

public, without a presumption that it is.”  Presumably the language is limited and presents no conflict in 
situations where courts must decide the threshold question whether state action is an exercise of the 
“police power” (which is usually not compensable) or an exercise of the eminent domain power.  Current 
law holds that “[w]hen a legislative body exercises its police powers, every possible presumption shall be 
indulged in favor of the validity of its legislative act.”

42
    

 
Under constitutional procedures, the proposed amendment will be referred again to the next 

General Assembly “at its first regular session held after the next general election of members of the 
House of Delegates” and, if a majority of both houses agree to the amendment, it will then be referred to 
the electorate no sooner than ninety days after its passage and, if approved by a majority of voters, will 
become part of the Constitution. 

 

                                                 
40 This raises the spectre of potential double counting. Cf. Transportation Commissioner v. 

Allmond, 220 Va. 235 (1979); Highway & Transportation Commissioner v. Parr, 217 Va. 522, 525 
(1976); Staunton v. Aldhizer, 211 Va. 658 (1971); Dressler v. Covington, 208 Va. 520, 522 (1968); see 
also Virginia Model Jury Instruction for Eminent Domain, No. 46.070—Damage to Residue, which 
states, in part:  

Although you may consider individual items of damage to the remaining property, you 
cannot compute the damages to the property by adding those items. Your determination 
of damages to the remaining property should be based on the overall difference between 
the fair market value of the remaining property before and after the taking. 
41

 See A. E. DICK HOWARD, supra note 33, at 229.  
42

 Concerned Residents of Gloucester County v. Gloucester County Board of Supervisors, 248 
Va. 488, 493 (1994); Stickley v. Givens, 176 Va. 548 (1940). 




